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December 8, 2017
Washoe County District Attorney

Attn: Nathan Edwards, Esq.

nedwards@da.washoecounty.us
P. O. Box 1130



775-337-5700
Reno, NV 89520

In re Appeal Case Number WBLD17-101171 (Richard Stone),

4675 Giles Way, Washoe Valley, NV 89704
Dear Atty. Edwards:

My client informs me that a major reason, as he understands it, that Staff wants to proceed by Administrative Permit is to allow input from the community so that the interests of the community can be balanced with the needs of the applicant for an amateur radio station antenna structure.


The problem with that approach is that it is illegal.

The History – PRB-1 then Pentel

In the original FCC Report and Order creating the limited preemption we’re dealing with, FCC Order PRB-1, 101 FCC 2d 952, 50 Fed. Reg. 38813 (September 25, 1985), (“PRB-1"), the FCC recognized the tensions between the community and the radio amateur applicant for a permit, and struck the balance, creating the federal law in this area. That was 1985. 

Initially, some people missed what the FCC had done, but not the Eighth Circuit Court of Appeals. In 1994, they ruled:

The FCC was attempting to referee the tension between these interests when it issued PRB-1, in which it attempted "to strike a balance between the federal interest in promoting amateur operations and the legitimate interests of local governments in regulating local zoning matters." PRB-1 p 22. After weighing local, federal, and amateur interests, the FCC issued a ruling that has a limited preemptive effect on local regulations. See PRB-1 p 24.
Pentel v. City of Mendota Heights, 13 F.3d 1261, 1263 (8th Cir.  1994)

The FCC Returns to the Subject in DA 99-2569 (1999)

As the question was apparently not clear to all, in 1999 the FCC revisited the question of balancing:
7. Petitioner further requests a clarification of PRB-1 that local authorities must not engage in balancing their enactments against the interest that the Federal Government has in amateur radio, but rather must reasonably accommodate amateur communications.  We do not believe a clarification is necessary because the PRB-1 decision precisely stated the principle of "reasonable accommodation".  In PRB-1, the Commission stated:  "Nevertheless, local regulations which involve placement, screening, or height of antennas based on health, safety, or aesthetic considerations must be crafted to accommodate reasonably amateur communications, and to represent the minimum practicable regulation to accomplish the local authority's legitimate purpose." Given this express Commission language, it is clear that a "balancing of interests" approach is not appropriate in this context.

(Emphasis added.) Source: In the Matter of Modification and Clarification of Policies and Procedures Governing Siting and Maintenance of Amateur Radio Antennas and Support Structures, and Amendment of Section 97.15 of the Commission's Rules Governing the Amateur Radio Service.   RM-8763, http://www.fcc.gov/Bureaus/Wireless/Orders/1999/da992569.txt at ¶7
The Second Circuit Agrees in Palmer (2001)
The FCC was attempting to referee the tension between these interests when it issued PRB-1, in which it attempted "to strike a balance between the federal interest in promoting amateur operations and the legitimate interests of local governments in regulating local zoning matters." PRB-1 p 22. After weighing local, federal, and amateur interests, the FCC issued a ruling that has a limited preemptive effect on local regulations. See PRB-1 p 24. Pentel v. City of Mendota Heights, 13 F.3d 1261, 1263 (8th Cir.  1994)

"Weighing the various local, federal and amateur interests, the FCC issued PRB-1 in an attempt to 'referee' the tension between the competing interests and 'strike a balance between the federal interest in promoting amateur communications and the legitimate interests of local governments in regulating local zoning matters.'"
Palmer v. City of Saratoga Springs, 180 F.Supp.2d 379, at 384 (2001) (quoting PRB-l ¶¶ 22, 24).

The Snook Decision Sums it All Up (2003)
36. The Pentel court rejected the approach which simply considers whether the city "properly balanced its interests against the federal government's interests in promoting amateur radio communications." Id. at 1264.

37. Instead, the Pentel court read PRB-1 "as requiring municipalities to do more - PRB-l specifically requires the city to accommodate reasonably amateur communications. This distinction is important, because a standard that requires a city to accommodate amateur communications in a reasonable fashion is certainly more rigorous than one that simply requires a city to balance local and federal interest when deciding whether to permit a radio antenna." Id. (citations omitted).

38. Pentel predated RM-8763, but it reached a consistent result.

39. The reasonable accommodation standard requires that a city consider the application, make factual findings, and attempt to negotiate a satisfactory compromise with the applicant. Id.

40. The findings of fact should be a documented, enumerated basis for the denial, not merely suggestions of reasons for denial contained in the record. See id. at 1264-65.

41. The Pentel court required the city's fact-findings to focus on whether the amateur radio operator could successfully complete amateur radio operations under the site-specific conditions. See id. at 1265. Marchand v. Town of Hudson. 788 A.2d 250,254 (2001).

42. The Marchand case affirms the Pentel approach. Marchand v. Town of Hudson, 788 A.2d 250,254 (2001). Significantly, it post-dates RM-8763 and notes that RM-8763 mandates the Pentel approach and rejects any balancing test approach. See id.

43. In Marchand, the trial court had reversed the issuance of a building permit to erect three 100-foot antennas based on the conclusion that the antennas upset the balance between local and federal interests. Id. at 252. The state supreme court vacated the trial court's decision, examining the "reasonable accommodation" standard in the process.

44. The Marchand court adopted the Pentel approach and concluded that, after remand, the city should consider "whether the particular height and number of towers are necessary to accommodate the particular ham operator's communication objectives." Id. at 255. Palmer v. City o/Saratoga Springs, 180 F.Supp.2d 379,385 (N.D. N.Y. 2001).

45. Palmer also adopts the Pentel approach. Palmer v. City of Saratoga Springs, 180 F.Supp.2d 379,385 (N.D. N.Y. 2001).

Source for paragraphs numbered 36-45 above: Snook v. Missouri City, 2003 U.S. Dist. LEXIS 27256, 2003 WL 25258302 (S.D. Tex. Aug. 27, 2003, Hittner, J.) 

Also available at: (PACER citation) https://ecf.txsd.uscourts.gov/cgi-bin/login.pl?387442335892775-L_238_0-14:03-cv-00243_Snook v._City_of_Missouri, (S.D. Tex. 2003)

(Internet) http://www.arrl.org/files/file/Snook%2520KB5F%2520Decision%2520%26%2520Order%252034.pdf (retrieved November 21, 2017)

http://www.arrl.org/files/file/Snook%2520KB5F%2520Final%2520Judgment%252035.pdf (retrieved November 21, 2017)

The Board of Adjustment Staff Report Overstates the County’s Discretion

The Staff Report to the Board of Adjustment for the Meeting Date of August 3, 2017 misstated PRB-1 and NRS 278.02085 to the Board of Adjustment. The Report reads: “The FCC ruling in question specifically avoids imposing a black-and-white rule about antenna height, leaving that to the discretion of the local authorities.” Report at 3. While it is true that there is no black-and-white rule, local authorities have severe restrictions on their discretion.

 Any discretion exercised must meet two tests:


a. It must not impinge on the needs of the applicant. The FCC’s PRB-1 Order holds:  “Some amateur antenna configurations require more substantial installations than others if they are to provide the amateur operator with the communications that he/she desires to engage in.” PRB-1 at ¶ 25. This is a subjective test. The question is: What communications does the radio amateur desire to engage in? The height regulation must not “impinge on the needs of amateur operators.”
 If it does, it is preempted. 

b. PRB-1 and, as the Staff report correctly admits at page 3, NRS 278.02085 “impose[] limitations on the ability to regulate amateur radio communications towers.” Any regulation of amateur radio antenna structures, even in the interest of safety and aesthetics, must be “the minimum level of practicable regulation.” NRS 278.02085.2(b). If it is not the “minimum level of practicable regulation,” it is preempted.

 Mr. Stone’s position is that the complex Administrative Permit process is very far from the minimum practicable regulation. The plain language of Section 110.324.20(a), read with its plain meaning, is the minimum practicable regulation to be applied here.
Conclusion

Balancing is not appropriate. If the purpose of the Administrative Permit process is to understand community concerns and balance them with the needs of the radio amateur, then the process is illegal, as seen in the various writings of the FCC, the circuit courts, and a particularly thorough U.S. District Court Judge Hittner. 

The County’s Discretion is severely limited. For these reasons, I ask that Washoe County understand that it does not have the discretion it claims and return to the plain reading of its ordinance used previously, giving the word retractable its plain meaning, and simply issue the requested building permit for Mr. Stone.







Sincerely,
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Fred Hopengarten, Esq.
C:
Planning and Development

Attn: Trevor Lloyd, Senior Planner
Phone:  775.328.3620
Washoe County Community Services Department

Planning and Building Division 

tlloyd@washoecounty.us
Richard Stone, KD6BQ


KD6BQ@att.net
4765 Giles Way

Washoe Valley, NV 89704







� Could federal law really say that? Indeed it does:


9.  . . .  [W]e believe that PRB-1's guidelines brings (sic) to a local zoning board's awareness that the very least regulation necessary for the welfare of the community must be the aim of its regulations so that such regulations will not impinge on the needs of amateur operators to engage in amateur communications. 


(Emphasis added.) In the Matter of Modification and Clarification of Policies and Procedures Governing Siting and Maintenance RM-8763 of Amateur Radio Antennas and Support Structures, and Amendment of Section 97.15 of the Commission's Rules Governing the Amateur Radio Service. (1999) ¶ 9.  � HYPERLINK "https://www.fcc.gov/wireless/bureau-divisions/mobility-division/amateur-radio-service/prb-1-1999#block-menu-block-4" �https://www.fcc.gov/wireless/bureau-divisions/mobility-division/amateur-radio-service/prb-1-1999#block-menu-block-4� (retrieved November 21, 2017).
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