STATE OF NEW MEXICO 

COUNTY OF BERNALILLO 

SECOND JUDICIAL DISTRICT COURT

No. CV-2000-981

GERALD L. SMITH,

Plaintiff,

vs.

BOARD OF COUNTY COMMISSIONERS,

COUNTY OF BERNALILLO,

Defendant.


PLAINTIFF’S MEMORANDUM BRIEF


FOR POST-REMAND HEARING ON MERITS OF


HIS REQUEST FOR DECLARATORY RELIEF
I. 
INTRODUCTION/PROCEDURAL HISTORY
Plaintiff filed this lawsuit against the Board of County Commissioners of Bernalillo County (“County”) seeking, inter alia, a declaratory judgment as to the validity of a building permit issued to him for the construction of two amateur radio antenna towers, each (including a mast) 140 feet in height, on his A-2 zoned property in the East Mountain area of Bernalillo County.  The declaratory judgment claim is the only claim remaining in the litigation.  The County has taken the position that the building permit was improperly issued because the towers are not a permissive use under the applicable zoning.  A number of East Mountain residents have intervened to support the County’s position

This Court previously denied the County’s request for a temporary restraining order (per Conway, J.) and Plaintiff’s motion for summary judgment.  The matter came on for trial on the merits.  After the parties presented evidence and argument, but prior to ruling on the merits, the Court ruled that (1) the determinative issue is whether amateur radio antenna towers are “customarily incidental” to residential use within the meaning of the Bernalillo County Zoning Ordinance; (2) the term “customarily incidental” is not defined in the zoning ordinance; and (3) the matter should be remanded to the County Planning Commission (“CPC”) to develop a factual record bearing on the proper interpretation of this term.  

The CPC considered the matter at an administrative hearing at which a factual record was made.  The CPC’s decision was adverse to Plaintiff.  The County has filed the administrative hearing record with the Court.  The matter now returns to the Court for a decision on Plaintiff’s request for a declaratory judgment.

Plaintiff submits this memorandum to explain why the Court should accord no deference to the CPC decision and should hold that amateur radio antenna towers are “customarily incidental” to residential use and are therefore a permissive use in the A-2 zone.  The Court should issue a declaratory judgment upholding the validity of Plaintiff’s building permit. 

II. 
SUMMARY OF PLAINTIFF’S POSITION
In prior proceedings on his motion for summary judgment and trial on the merits, Plaintiff has maintained the legal position which is summarized below:

Amateur radio antenna towers are permissive uses in the A-2 zone under the language of the County’s zoning ordinance.  The ordinance includes, as permissive uses in the A‑2 zone, residential use and structures “customarily incidental” to residential use.  §§ 7(B)(1)(a), (c), (d) & 8(B)(1)(a).  (R. 105, 107.)
  Hobby and recreational activities normally engaged in from home are customarily incidental to residential use; amateur radio is such an activity and, consequently, amateur radio antennas are “customarily incidental” to residential use.  Courts nationwide have so held.
  The County zoning ordinance specifically lists amateur radio towers as exempt from height restrictions in the A-2 zone.  §§ 8(C) & 22(B)(1)(a).  (R. 108, 111. )  Thus, while the County unquestionably has some power to regulate amateur radio antennas through zoning
, the County’s ordinance (1) plainly recognizes that amateur antenna towers are a permissive use in the A-2 zone (or they would not be exempted from height restrictions) and (2) expressly elects not to impose height limitations on them.

The County’s argument that enactment of Ordinance 1999-6, relating to wireless telecommunication (i.e., cell phone) facilities, made amateur antenna towers no longer permissive in the A-2 zone is incorrect.  Ordinance 1999-6 expressly exempts amateur radio antennas from the definition of “wireless telecommunications antenna[s]” subject to regulation (R. 113) and excludes amateur radio stations from the definition of regulated facilities (R. 117).  It amends O-1 zoning from allowing, as a permissive use, “antenna[s], up to 65 feet in height” to allowing “antenna[s] (amateur radio)” up to the stated height.  (See R. 109, 113.)  Hence, Ordinance 1999-6 demonstrates no intent to change the zoning of amateur antennas at all.
  The County has cited no legal basis for its contention that if amateur antennas are listed as permissive in the O-1 zone they are no longer permissive in lower zones such as A-2.  Moreover, the County’s contention makes no logical sense, for if it were correct then amateur (and other) antennas would not previously have been permissive in zones lower than O-1, yet the County by its own admission regularly treated amateur antennas as permissive uses in residential zones prior to the adoption of Ordinance 1999-6.

III. 
PROCEEDINGS BEFORE COUNTY PLANNING COMMISSION
On remand from this Court, the CPC held a public hearing in which Plaintiff, the County, and a number of East Mountain residents participated.  Plaintiff presented evidence that amateur radio is a recreational activity that he and the great majority of other amateur radio hobbyists pursue from their residences.  (R. 18-20.)  He presented evidence that the County had previously granted building permits for amateur radio antenna towers as permissive uses in residential zones.  (R. 24, 166.)  He described his review of the County zoning ordinance prior to purchasing his property, the County’s assurances to him that his proposed antenna towers would constitute a permissive use on the property, the County’s issuance of a building permit for the towers, and the County’s subsequent change of position.  (R. 21-23, 162-64.)  Plaintiff described several of the public service and emergency communications aspects of the amateur radio hobby in which he and other amateurs engaged.  (R. 18-19.)  He explained the technical reasons why higher antennas provide superior amateur radio communications and the process of analysis through which he determined that 130 feet would be an acceptable, practicable (but less than optimal) height for his antenna towers.  (R. 30, 51-52.)  The County conceded that, prior to Ordinance 1999-6, it had treated amateur radio towers as a permissive use in residential zones, and it did not dispute the other facts presented by Plaintiff.  (R. 8-9, 11, 166.)

The East Mountain residents complained that the towers intruded on their views and that they were incompatible with the rural nature of the area.  (E.g., R. 32-35.)  They also questioned whether the towers posed a falling hazard, a lightning hazard, or constituted a hazard because an underground pipeline ran through Plaintiff’s property.  (R. 35, 40, 46.)  They presented no evidence that any sort of hazard existed.  Plaintiff explained that his towers were designed to withstand 140 mile-per-hour winds and that, as an engineering matter, towers do not fall from the base but tend to twist and buckle if they should fail.  He explained that the towers on his property, even if they were to collapse, would remain within the limits of his property; they did not present a falling hazard to adjacent property owners or passers by.  (R. 42, 48-49.)  Plaintiff also explained that the towers were grounded to dissipate any lightning strikes and, if anything, they would serve to protect surrounding property from strikes, and that he had consulted the pipeline company and the company had viewed the site and determined that there was no danger created by the coexistence of the towers and pipeline on the property.  (R. 42, 44, 47.)

As noted above, at the close of the hearing the CPC decided adversely to Plaintiff.  However, the CPC transformed the issue before it and paid scant attention to the question remanded to it by this Court.

The question that this Court sent to the CPC was straightforward; the CPC was directed “to determine, on a developed factual record, whether amateur radio antenna towers should be considered ‘customarily incidental’ to residential use within the meaning of the Bernalillo County zoning ordinance.”  (Order for Remand, filed Dec. 19, 2000, at 2 (emphasis added).)  The remand order was included in the materials presented to the CPC; Plaintiff stressed the issue at the start of and during his presentation and even posted an excerpt from the remand order on an easel for the CPC’s reference.  (R. 16-17, 25, 27-28, 43, 90.)  

The questions and comments of the CPC members during the hearing and when they cast their votes indicate clearly, however, that the CPC failed to focus on the generic question that was presented to it or on the factors pertinent to resolving that question.  The CPC members voiced the view that in determining what was a customarily incidental use they should examine the specifics of the particular project and consider, in particular, the height of Plaintiff’s towers.
  The CPC voted to “concur[ ] with the administrative ruling to halt construction of the towers” (R. 1, 66), with findings including that “[t]wo 140-foot amateur radio antennas . . . are not an incidental use on the subject property” (R. 2, ¶ 7) and “[t]he height of these towers is unreasonable for an A-2 rural zone as a customarily incidental use” (R. 2, ¶ 11, 66).  The CPC also adopted the County’s theory that Ordinance 1999-6 had the effect of removing amateur radio towers from the category of permissive uses in the A‑2 zone.  (R. 1, ¶¶ 2, 3.) 

IV. 
THE COUNTY PLANNING COMMISSION’S DECISION IS ENTITLED TO NO DEFERENCE IN DETERMINING THE MERITS OF PLAINTIFF’S CLAIM FOR DECLARATORY RELIEF.

Interpretation of the zoning ordinance is a question of law for the Court.  High Ridge Hinkle Joint Venture v. City of Albuquerque, 119 N.M. 29, 38, 888 P.2d 475, 484 (Ct. App. 1994).  The language of the ordinance is clear, and the legal analysis to be employed in determining what structures are “customarily incidental” to residential use is well settled.  The CPC ignored this analysis, gave no consideration to the pertinent factors, and instead based its decision on a view of the law that is wholly unsupportable.  Consequently, the CPC’s decision is entitled to no deference by the Court in reaching its own ruling on Plaintiff’s request for declaratory relief.  See High Ridge, 119 N.M. at 39-40, 888 P.2d at 485-86.

The proceedings before the CPC provide an undisputed factual basis for concluding that amateur radio towers are customarily incidental to the residential use of property.  The administrative record establishes, without contest, the essential, material facts: amateur radio is a hobby or recreational type of activity that is generally conducted in a residential setting.  As Plaintiff has previously demonstrated, antennas and towers associated with home-based amateur radio stations are customarily incidental to residential use as the term has been applied by courts in zoning cases across the country.  See supra n. 3.

The CPC decision provides no good reason to depart from this general interpretation of a common legal term in construing Bernalillo County’s zoning ordinance.  The CPC findings reveal two grounds on which that body could arguably base its decision adverse to Plaintiff.  First, the CPC accepted the County’s theory that Ordinance 1999-6 — by amending O-1 zoning in a way that did not alter the zoning treatment of amateur antennas at all, through an ordinance that expressly exempted amateur antennas from the scope of regulation — had the effect of removing amateur radio towers in other, residential zones from the category of permissive use.  As Plaintiff has shown on prior occasions, this theory is unsupportable.  See supra n. 6 and related text.  By its express terms both before and after the adoption of Ordinance 1999-6, the County zoning ordinance clearly contemplates that amateur radio antenna towers are a permissive use without height limitation in the A-2 zone.  See supra pp. 3-4.

Second, the CPC determined that Plaintiff’s antenna towers, in particular, cannot be considered customarily incidental to residential use because their height is “unreasonable.” This alternative interpretation of the County zoning ordinance is also untenable.
  

As the CPC would have it, the answer to the Court’s question whether amateur radio towers are customarily incidental to residential use within the meaning of the zoning ordinance is simply, “it depends.”  Amateur towers are customarily incidental and hence permitted in residential zones if they are not “unreasonably” high.  This determination must necessarily be made by zoning officials on an ad hoc basis and in the absence of any standards in the ordinance itself as to what an acceptable height might be.  Indeed, the only standard provided by the ordinance is that amateur radio towers are exempt from height regulation.

This interpretation of the zoning ordinance would invalidate it.  A zoning law cannot validly confer unfettered discretion on government officials to determine, without reasonably adequate standards, whether a structure complies with zoning requirements.  City of Santa Fe v. Gamble-Scogmo, Inc., 73 N.M. 410, 417, 389 P.2d 13, 18 (1964); see generally 8A Eugene McQuillin, The Law of Municipal Corporations §§ 25.215-.216 (3d ed. 1994).
  The Court must reject a construction of the zoning ordinance that renders it invalid.  State ex rel. Norvell v. Credit Bur. of Albuquerque, Inc., 85 N.M. 521, 529, 514 P.2d 40, 48 (1973).

V. 
CONCLUSION
The facts developed on remand establish that amateur radio antenna towers are “customarily incidental” to residential use as that term has been interpreted by courts nationwide — and as the County itself interpreted the term until after it issued Plaintiff a building permit.  The Court owes no deference to the erroneous legal reasoning underlying the County Planning Commission’s decision.  The Court should hold that amateur radio antenna towers are customarily incidental to residential use within the meaning of the County zoning ordinance and that Plaintiff is entitled to the declaratory relief he seeks.
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�An issue has arisen regarding whether Plaintiff is entitled to return to the Court at this point or is restricted to pursuing an administrative appeal from the CPC decision and, if the latter, whether Plaintiff must first exhaust his administrative remedies by appealing the CPC decision to the Bernalillo County Commission.  Plaintiff believes that in “remanding” the matter to the CPC (although the matter had never previously been before that body) the Court intended to obtain the benefit of a CPC decision backed by a factual record to inform its own decision on Plaintiff’s prayer for a declaratory judgment.  Plaintiff had no objection to that procedure, but he properly initiated this lawsuit as a declaratory judgment action and never willingly transformed it into an administrative proceeding.  As a precautionary measure, Plaintiff has filed a notice of appeal to the district court from the CPC decision; the administrative appeal will not be pursued if the Court determines that the matter is properly before it for a decision on the merits.  This Court will be the final arbiter of the intent underlying its remand order.  Plaintiff believes the County shares his view that the case is now properly postured for a declaratory judgment ruling; the Intervenors may disagree.  This procedural question does not significantly affect the Court’s ultimate task of deciding de novo the legal issue presented by this case.  However, it is significant to Plaintiff’s further options should Plaintiff be aggrieved by the Court’s final ruling. If this matter is before the Court for a ruling in a declaratory judgment action, Plaintiff may appeal as of right to the Court of Appeals.  If this were an administrative appeal, Plaintiff would only have the right to petition the Court of Appeals for discretionary review on writ of certiorari.


�Pertinent portions of the zoning ordinance are included in the administrative record and cited by page number as “R. __.”


�See, e.g., Town of Paradise Valley v. Lindberg, 551 P.2d 60 (Ariz. Ct. App. 1976);  Dettmar v. County Bd. of Zoning Appeals, 273 N.E.2d 921 (Ohio Com. Pl. 1971); Skinner v. Zoning Bd. of Adjustment, 193 A.2d 861 (N.J. Super. Ct. 1963); Appeal of Lord, 81 A.2d 553 (Pa. 1951); Wright v. Vogt, 80 A.2d 108 (N.J. 1951); Village of St. Louis Park v. Casey, 16 N.W. 2d 459 (Minn. 1944).  See discussion in Pl.’s Mem. in Supp. of Mot. for Summ. J. at 11-12.


�In which event the federal requirements regarding “reasonable accommodation” of amateur communications come into play.  See In re Federal Preemption of State and Local Regulations Pertaining to Amateur Radio Facilities (“PRB-1") & 47 C.F.R. § 97.15(b) (R. 121-29).


�The County is capable of drafting an ordinance that clearly regulates amateur radio antenna height.  Cf. County’s draft revised Extraterritorial Zoning Ordinance, available at http://www.bernco.gov/departments/zoning_building&planning/etz_zone_ord.pdf.


�Plaintiff has obtained from the County a copy of the staff analysis submitted to the Board of County Commissioners in connection with the adoption of Ordinance 1999-6, which makes the legislative intent explicit.  The analysis includes a summary of zoning revisions under the ordinance which expressly notes that the ordinance focuses on wireless telecommunications facilities and that “[s]tandards for antennas remain for items such as . . . amateur radio facilities.”  See Ex. 1 ¶ 1.


�See discussion in Pl.’s Reply to Intervenors’ and Def. County’s Resps. to Mot. for Summ. J. at 4-7.  Additionally, in his prior briefs and argument Plaintiff has asserted “vested rights” and “zoning estoppel” theories to bar the County from changing its position regarding the validity of the building permit issued to Plaintiff.


�See, e.g. R. 27 (“The height of an antenna has to relate to customarily incidental.”); 30 (“I’m going to need something further in relation to reasonableness.”); 60 (“I cannot consider this an incidental use to a residential use. . . .  [N]ot two 140-foot towers.”); 61 (“[I]t is very difficult to be able to justify the scope [of] these towers, being so tall in a rural area.”); 65 (“Customarily incidental . . . has been used to include a . . . reasonable heighted tower.”).  The County encouraged the CPC to take this approach by disregarding the actual question on remand.  (See, e.g., R. 10-11 (posing question to CPC as “is a set of . . . two towers 140 feet high really something that is incidental to a residential property in the east mountains”); 56 (“[T]he court asked you to decide what is a reasonable accommodation and how can you do that without doing a factual inquiry?”).)


�This interpretation is not supported by the County’s zoning officials.  (See R. 65 (discussing hypothetical case of 90-foot chimney: “[I]f it were permitted from the use standpoint, we couldn’t really limit it from the height standpoint.”).)


�See, e.g., Kosalka v. Town of Georgetown, 752 A.2d 183 (Me. 2000) (requirement that proposed development “conserve natural beauty” is inadequate standard to guide developer desiring to comply with or officials charged with enforcing ordinance); Wakelin v. Town of Yarmouth, 523 A.2d 575 (Me. 1987) (lack of specific standards allows zoning board to “roam at large in policy-making” and “express a legislative-type opinion about what is appropriate for the community”); Town of Hobart v. Collier, 87 N.W.2d 868 (Wis. 1958) (ordinance allowing industries and trades “which are not commonly known as objectionable and obnoxious” failed to provide adequate standard); General Outdoor Advertising Co. v. Goodman, 262 P.2d 261 (Colo. 1953) (ordinance requiring zoning bodies to approve signs was invalid where no standards were provided and standards based on sign height or size could readily have been prescribed); Colyer v. City of Somerset, 208 S.W.2d 976 (Ky. 1948) (ordinance leaving it to zoning body to determine appropriate setback, without standard for doing so, was invalid). 
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